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This article is published by Benjamin Donel, an active member of the State Bar of California specializing in Real 
Estate and Foreclosure Law.  He has also been admitted to the United States Appellate Court for the 9th district and 
is a certified HAFA specialist. He further holds a broker’s license with the Department of Real Estate and a 
contractor’s license with the California State Contractors License Board.  

 
“TRUST DEED BIBLE” 

 
Understanding Trust Deed Investments 

 
A Trust Deed investment is an investment in a loan secured by real estate, whereby the                
underlying real estate is security for repayment of the debt. Trust Deeds are generally short-term               
loans, typically ranging from 6 to 24 months. Regardless of the economic climate, investors buy               
properties, some of which are renovated for resale and others used for rental purposes on a long                 
term basis.  
 
Investors generally borrow money from a private source as opposed to more traditional bank              
financing, due to its speed, efficiency and ease of approval. Private lenders typically lend based               
on the equity of the underlying investment, experience and the exit strategy of the borrower.               
Banks, on the other hand, look for an array of additional documents to satisfy the FDIC                
requirement and their own internal guidelines. The rate in which banks move to approve any deal                
is anything but fast. Although their rate is generally more favorable than a private lender, they                
normally cannot accommodate bargain hunting investors for a fast close. 
 
1. Methods of Investing. 
 
There are two ways to invest.  
 

1. Indirect Investment, through a fund that is engaged in generating private money, and  
2. Direct Investment, either (a) investing directly through a broker or (b) accompanied by a              

group of other investors. 
 

1. Indirect Investment:  
When investing in a fund that is involved in private lending, you are essentially being               
sold securities in that fund and you must ensure strict adherence to the securities law by                
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the company concerned. Prior to receiving your money, the fund managers must give you              
their Private Placement Memorandum (PPM), which is essentially their business plan.           
One you are committed to investing, you are given a subscription agreement or a similar               
document which is like a receipt in evidence of your payment and interest in the fund.                
Your interest in the fund is not a form of security or stock in the fund; thus it is only                    
when you become an investor that you will be given shares or security in the fund. The                 
only difference is that these securities are not registered with the SEC and typically are               
exempt under Rule 506 (C) authorized by the JOBS Act (Title II) effective September 23,               
2013. In this preferred method of investing, you are a passive investor and would              
typically get a rate of return on your investment regardless of the performance of any               
single loan. The company will remain responsible for the management of the asset and              
the daily business operations.  

 
2. Direct Investment:  

 
a. Solo: You can invest directly on your own in a deed of trust, preferably through a                

licensed broker. The downside is that you are now invested in a single loan as               
opposed to a pool. Once the transaction is closed, the broker arranging the loan is               
no longer associated with the investment, and you are now on your own. You              
therefore need to make judgment calls as to suitability of the asset, strength of the               
borrower and likelihood of repayment. You should also be geared up to contest             
any claim by the borrower as well as, possibly, foreclosure and bankruptcy issues             
that could be filed by the borrower. 
 

b. Accompanied investment (Fractionalized Investment): This is when a group of          
investors invest in a deed of trust. Now the group is the owner and each investor’s                
interest is realized by a percentage of shares with respect to the monies invested.              
For instance, if the loan is for a Million Dollars and you invest $100,000, your               
interest in the loan is 10%. The deed that is recorded is referred to as a                
fractionalized deed of trust. By definition, your interest is a fraction of the whole.              
This model of investment carries the risk of disagreement among the investors            
should there be issues with the loan such as non-payment. Here, in order to              
foreclose, or enter into a loan modification, all beneficiaries must agree. Any            
disagreement by the partners will be detrimental to the investor and involve            
potential loss of money. 

 
 
2. Compliance with Securities Laws/Exemption  
 

a. Compliance: Fractionalized Investments are generally arranged by brokers        
through solicitation with the general public. That broker’s singular activity of           
fractionalizing the investment in a note and trust deed among multiple private            
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investors creates a corporate security, and adherence to securities laws should be            
considered [People v. Schock (1984) 152 CA3d 379]. 
 
The Securities Act of 1933 defines security, amongst other things, as “any note,             
stock, treasury stock, bond, security-based swap, security future, evidence of          
indebtedness, certificate of interest or participation in any profit-sharing         
agreement, collateral-trust certificate, note or fractional interest…”  

 
Many states often exempt from registration any loan transaction where there is            
only one investor on the note and trust deed (e.g., whole loan investment).             
However, the same may not apply to fractionalized interests or multi-lender loans.            
You should check with your specific state regarding laws relating to such            
offerings. 

 
a. Exemption (10-or-Less Investors) 

The 10-or-less trust deed investment scheme allowing a loan broker to publicly            
solicit investors to acquire a fractional interest in a trust deed note is structured on               
the basis of compliance with the following rules and guidelines: 

 
i. A notice permit or claim of exemption, is prepared and filed with the DRE              

within 30 days after; 
ii. The loan broker originates or sells the first trust deed note made or             

acquired by 10-or-less investors he solicited from the public; 
iii. Any change to the information in the original notice is called an            

amendment [Calif. BP §10238(a)]; or 
iv. The broker becomes the servicing agent for fractionalized trust deed notes           

with payments exceeding $125,000 during any three-month period, or         
with payments during any three-month period that are distributed to more           
than 120 investors [BP §10238(b)]. 

 
3. Advertising 
 

a. Solicitation of Indirect Investment to Accredited Investors: If the offering is 
made  

to the general public under Rule 506 (C) authorized by the JOBS Act, mass 
solicitation is permitted so long as the investors entering into such a subscription 
agreement are Accredited Investors [17 CFR §230.501].  

 
i. To be an accredited investor, a person must have an annual income            

exceeding $200,000, or joint income of $300,000, for the last two years            
with expectation of earning the same or higher income in the current year;             
or 
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ii. A person must have a net worth exceeding $1 million, either individually           
or jointly with their spouse. The SEC also considers a person to be an              
accredited investor if they are a general partner, executive officer, director          
or a related combination thereof for the issuer of unregistered securities       
(no personal residence); or 

iii. An entity is an accredited investor if it is a private business development             
company or an organization with assets exceeding $5 million.         
Additionally, if an entity consists of equity owners who are accredited           
investors, the entity itself is an accredited investor. However, an          
organization cannot be formed with the sole purpose of purchasing          
specific securities. 

iv. In 2016, the U.S. Congress modified the definition of an 
accredited investor to include registered brokers and 
investment advisors. In addition, if a person can 
demonstrate sufficient education or job experience showing 
their professional knowledge of unregistered securities, 
they, too, can qualify to be considered an accredited 
investor. 

The Job Act described above is a general solicitation All advertising           
employed for transactions under this article shall show the name of the            
broker and comply with Section 10235of this code and Sections 260.302           
and 2848 of Title 10 of the California Code of Regulations.  Brokers and             
their agents are cautioned that a reference to a prospective investor that a             
transaction is conducted under this article may be deemed misleading or           
deceptive if this representation may reasonably be construed by the          
investor as an implication of merit or approval of the transaction [BP            
§10238(c)]. 

 
b. Direct solicitation through a broker. A broker in California is exempted under the             

SEC rules so long as they follow the 10-or-less investor rule: 
 

i. The notes or interests shall not be sold to more than ten persons, each of               
whom meets one or both of the qualifications of income or net worth [BP              1

1 Transaction Identifier: ___________ 
Name of Purchaser:___________ Date: ___________ 
Check either of the following if true: 
() My investment in the transaction does not exceed 10% of my net worth, exclusive of home, furnishings, and 
automobile. 
() My investment in the transaction does not exceed 10% of my adjusted gross income for federal tax purposes for my 
last year, or, alternatively, as estimated for the current year. 
 
___________ 
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§10238(f)(1)]. 
ii. The number of offerees shall not be considered [BP §10238(f)(2)]. 

iii. Spouses and their dependants, and an individual and his or her dependants,            
shall be counted as one person [BP §10238(f)(3)]. 

iv. A retirement plan, trust, business trust, corporation, or other entity that is            
wholly owned by an individual and the individual's spouse or the           
individual's dependants, or any combination thereof, shall not be counted          
separately from the individual, but the investments of these entities shall           
be aggregated with those of the individual and counted as one [BP            
§10238(f)(4)]. 

v. The “institutional investors” enumerated in subdivision (i) of Section         
25102 or subdivision (c) of Section 25104 of the Corporations Code, or in             
a rule adopted pursuant thereto, shall not be counted [BP §10238(f)(5)]. 

vi. A partnership, limited liability company, corporation, or other        
organization that was not specifically formed for the purpose of          
purchasing the security offered in reliance upon this exemption from          
securities qualification is counted as one person [§10238(f)(6)]. 
 
 

4. Conflict of Interest/Waiver 
 
The notes or interests shall be sold by or through a real estate broker as principal or agent.  At                   
the time the notes or interests are originally sold or assigned, neither the broker nor an affiliate of                  
the broker shall have an interest as owner, lessor, or developer of the property securing the loan,                 
or any contractual right to acquire, lease, or develop the property securing the loan.  This               
provision does not prohibit a broker from conducting the following transactions if, in either case,               
the disclosure statement furnished by the broker pursuant to subdivision (l) discloses the interest              
of the broker or affiliate in the transaction and the circumstances under which the broker or                
affiliate acquired the interest: 
 

a. A transaction in which the broker or an affiliate of the broker is acquiring the               
property pursuant to a foreclosure under, or sale pursuant to, a deed of trust securing a                
note for which the broker is the servicing agent or that the broker sold to the holder or                  
holders. 

b. A transaction in which the broker or an affiliate of the broker is reselling from               
inventory property acquired by the broker pursuant to a foreclosure under, or sale             
pursuant to, a deed of trust securing a note for which the broker is the servicing agent                 
or that the broker sold to the holder or holders [BP §10238(e)]. 
 

Signature  
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5. Maximum Lending Value  2

Based on the combined principal amounts of the fractionalized note and any prior encumbrances              
(bonds and trust deeds), as well as the current market value of the real estate as stated in a written                    
opinion of value by an appraiser or the broker, the loan-to-value (LTV) ratio must not exceed the                 
greater of: 

a. 80% for owner-occupied, single-family residences; 
b. 75% for non-owner-occupied, single-family residences; 
c. 65% for commercial and income-producing property; 
d. 65% for single-family, residential-zoned lots or parcels; 
e. 50% for undeveloped property zoned for commercial or residential use; 
f. 35% for other real estate; or 
g. The percent of value set by any private mortgage insurance (PMI) coverage issued for              

the fractionalized note [BP §10238(h)(1). 
 
6. Transaction Document and Disclosures  
 

a. The holders of more than 50 percent of the recorded beneficial interests of the notes               
or interests may govern the actions to be taken on behalf of all holders in accordance                
with Section 2941.9 of the Civil Code in the event of default or foreclosure for               
matters that require direction or approval of the holders, including designation of the             
broker, servicing agent, or other person acting on their behalf, and the sale,             
encumbrance, or lease of real property owned by the holders resulting from            
foreclosure or receipt of a deed in lieu of foreclosure.  

b. The broker must disclose to the investors the identity of the specific trust deed note he                
is under contract to arrange or buy, thus eliminating the formation of blind pool trust               
deed investments under the 10-or-less notice of exemption [BP §10238(j)]. 

c. On the sale of fractional interests, the investors’ funds must be deposited in a neutral               
escrow and disbursed on the recording of the investors’ individual interests as named             
beneficiaries in the trust deed and note [BP §10145(b)]. 

d. The broker must maintain records of the loan transaction, clearly identifying the            

2 The percentage amounts specified above may be exceeded when and to the extent that the broker determines that 
the encumbrance of the property in excess of these percentages is reasonable and prudent considering all relevant 
factors pertaining to the real property.  However, in no event shall the aggregate principal amount of the notes or 
interests sold, together with the unpaid principal amount of any encumbrances upon the property senior thereto, 
exceed 80 percent of the current fair market value of improved real property or 50 percent of the current fair market 
value of unimproved real property, except in the case of a single-family zoned lot or parcel as defined, which shall 
not exceed 65 percent of the current fair market value of that lot or parcel, plus the amount insured. A written 
statement shall be prepared by the broker that sets forth the material considerations and facts that the broker relies 
upon for his or her determination, which shall be retained as a part of the broker's record of the transaction.  Either a 
copy of the statement or the information contained therein shall be included in the disclosures required pursuant to 
subdivision (l). [Bus & P C §10238(h)(2)]. 
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manner of the receipt and disbursement of the investors’ funds [BP §10238(j)(3)]. 
 

7. Servicing Agreement  
 

This is an agreement for managing the trust deed investment entered into by the investors, in                
which the broker (or other licensed person) agrees to receive payments on the note, disburse the                
payments received to the investors and begin foreclosure proceedings on a default in the trust               
deed.  

The trust deed loan collection agreement contains provisions for: 
 

a. the deposit of payments into the broker’s trust account on their receipt; 
b. the disbursement to the investors of their pro rata share of the payments within 25               

days of receipt; 
c. notice to the investors if the source of payments is other than the borrower; 
d. no guarantee or advance of funds for payments by the broker, unless the advance is               

due to the borrower’s check being dishonored and the investor notified within 10             
days; 

e. filing a request for notice of default (NOD) on prior encumbrances; and 
f. sending investors a copy of any notice of the trustee’s sale (NOTS), filed on their               

behalf, or a request for reconveyance [BP §10238(k)]. 
 

8.  Material facts will be disclosed to the investors on a DRE designed form. 
 
The Terms of the sale of undivided interests in the trust deed note include: 
 

a. if it is an origination of a trust deed loan, the name and address of the escrow holder,                  
date for closing and an itemized list of the costs incurred by the borrower and the                
investors on the origination [BP §10238(l)(1)(B)]; 

b. if it is the acquisition of an existing note, its sale price, any premium or discount on                 
the principal balance and unpaid interest, the effective rate of return, name and             
address of the escrow holder and the itemized costs incurred by the seller and the               
investors on the sale [BP §10238(l)(1)(A); or 

c. if the note is secured by a blanket trust deed as a lien on more than one parcel of real                    
estate, additional disclosures of the identification and value of each parcel, the dollar             
amount of equity in each property after an apportionment of the amount of the trust               
deed note to each parcel and the resulting LTV ratio for each parcel [BP              
§10238(l)(1)(C)]; 

d. All other relevant material facts affecting the sale of the trust deed note. 
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9. Disclosure of Other Investors 
 

On the request of an investor, the broker must disclose to the investor the names and addresses of                  
all other investors in the note [BP §10238(m)]. 

10. Broker’s Option to Buy 
 

The broker is prohibited from acquiring, directly or indirectly, an option to buy the interests of                
the investors in the note or to acquire the real estate as part of the initial transaction to acquire,                   
originate or service a fractionalized note. However, the broker, after completing the syndication             
of the note or entering into a service agreement, may later enter into an agreement to purchase an                  
interest in the note or the real estate if it is negotiated at the time of their purchase [BP                  
§10238(n)]. 

11. Broker Servicing 
 

If the broker sells, originates or services fractionalized notes, and the amount of payments              
received from all sources in any three-month period exceeds $125,000 or the number of all               
investors participating during a three-month period exceeds 120, the broker must: 

a. have their trust account inspected by a certified public accountant (CPA) and forward             
the CPA’s trust account inspection report to the DRE within 30 days after the period               
in review [Bus & P C §10238(k)(3)]. 

b. file an annual report on the status of the trust account with the DRE [BP §10238(o)];                 
and 

c. file an annual report of their trust deed sales, originations and servicing with the              
DRE [BP §10238(p)]. 

 
 
For more information, please contact Benjamin Donel Esq. at Sunset Equity Funding 
(www.sunsetequigyfunding.com) 
 
Copyright. All Rights Reserved. 
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